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Abstract

The protection and promotion of human rights is experiencing increased commitment around
the globe. Many organisations, groups and movements have strategically employed “rights-
based” agendas in order to advance issues and accomplish particular objectives. However,
despite this ongoing mainstreaming and dominance, there is little time to reflect on the
efficacy, sustainability and shortcomings of taking rights-based approaches. In this
introduction to the volume ‘Beyond ‘“rights-based approaches”?’ we think critically about -
and beyond — “rights-based” approaches. As part of our review of the existing literatures
(which we organise around three key waves in rights-based focused research), we introduce
new research that seeks transformative solutions to systemic patterns of injustice, while
considering the real changes in peoples’ lives. Central to our discussion is the proposal and
then the deployment of a new framework, based on a ‘process/outcome axis’. From this
vantage point we identify and discuss how our contributors challenge the prevailing
assumptions and practices in the fight for human dignity, by addressing the gap between
theory and practice, and between scholars, activists and practitioners.
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Introduction

We have lived with a tension. This tension began to emerge around 2008 and has grown
steadily since. It concerns a disjuncture between what our research participants have been
communicating (which confirmed some of our own experiences of practice), and what we
were observing in the existing literatures. This disjuncture stemmed from the dominance of
“rights-based approaches” to development. These influential approaches were habitually
received and promoted as the way to incorporate a human rights practice within the
development sector. Despite the fact that they were fraught with definitional issues, their
dominance prevailed (both across the existing literatures and within various fields of
practice). However, as Miller has previously acknowledged, this led some of her research
participants to make claims to the effect of,

| hate the rights-based approach; I don’t need a Bible to tell me what to do. . . [Other NGOs] use it as a
doctrine. It’s like if you break those rules you are wrong... You can’t use human rights as a sort of
fixed thing that tells you what’s right and what’s wrong. It’s more complex than that.?

Or, others would similarly gest, ‘remember... [laughing]... whatever you do, don’t paint how
we use human rights as similar to those rights-based groups’.? Quickly Miller’s findings
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established that many grassroot activists and development practitioners were practicing rights
outside and beyond formal rights-based approaches.

As time progressed, we began to further understand that what our research partners and
participants were sharing with us was not necessarily unique or unusual, but rather something
that was bourgeoning in everyday practice. Consequently, as the hegemony of all things
“rights-based” grew to wider sectors our tension grew too.

We started to discuss this disconnect with colleagues, peers and practitioners, and from there
we identified the need to bring together others that were also feeling something similar. Late
2015 we called for interests in research that looked progressively beyond “rights-based
approaches”. Our ambition, in calling for research findings in this area, was to provide a
space where we might take stock of some key practices that have developed in new
directions. These directions were important because they were not so closely observed in the
existing literatures. That is, whilst there is an important cross-section of literatures that
provides a wealth of insight into the various interpretations and practices of rights-based
approaches (as we indeed go on to identify below), there are many other expressions that
clearly and explicitly fall outside the broad umbrella concept of rights-based approaches. In
particular, we wanted to find research that challenged the status quo of mainstream right-
based discourses, and that identified new opportunities, models and initiatives of
transformative practice.

We were hugely encouraged by the uptake, and in spring 2016 we hosted a one-day
workshop at Kingston University, London, where we began to further question what it would
mean to think more critically about and beyond “rights-based approaches”. Leading
practitioners and scholars presented a fascinating collection of studies and wider discussions
were plentiful. This volume is a culmination of that endeavour.

In this introduction to the volume ‘Beyond “Rights-Based Approaches”?’ we first outline the
growth of rights-based approaches alongside their dominance in the existing literatures. We
do this through our observation of three critical phases in rights-based focused research. We
then introduce the various UN agencies’ understandings of human rights-based approaches.
The latter is introduced for the purpose of identifying the significance of ‘process’ and
‘outcomes’ in human rights approaches and methodologies. We then use this identification
to propose a new lens (based on a ‘process/outcomes axis’) through which “rights-based
approaches” and approaches 'beyond’ can be analysed. Finally, we employ our lens as a
means by which to identify some of the key contributions of the volume, and in so doing we
introduce the articles by turn.

Situating “rights-based approaches”: three phases in research

“Rights-based approaches” first emerged within the development sector, before transcending
to wider areas. It was (and still is) the dominant way in which a human rights discourse and
practice has been received by development actors and scholars. At its most primal level, it
involved a shift in focus from meeting vital “needs” to claiming and protecting “rights”.>
Approaches were to be ‘participatory’, built on the active involvement and ‘advocacy’ of
‘poor’ and ‘excluded’ peoples.* Analysis and programming were to be grounded on rights
standards and principles (thereby prioritising properties such as universality, non-
discrimination and equality) whilst also recognising the critical role of states as “duty-

bearers”.’



To date there is still little consensus over exactly when the precise concept of “rights-based
approaches” emerged, however it is easy to trace various international development agencies’
explicit talk of an integration of rights within development practice in the post-Cold war
period of the early 1990°s (with momentum building around the 1995 Copenhagen Summit
on Social Development).® From the mid 1990°s onwards, a whole host of development actors
started to adopt and promote “rights-based approaches”, ranging from United Nations’ (UN)
agencies, major donors, international non-governmental organisations (NGOs), and local
grassroots NGOs and social movements.’

Phase one (mid 1990 ’s-early 2000’s)

Given the diverse actors involved, the first phase of rights-based focused research (mid
1990’s-early 2000°s) unsurprisingly sought to document the approaches’ growth and
popularity, whilst also focusing on the different “rights-based” understandings, forms and
expressions.® As part of this a number of key studies and edited collections revealed diverse
interpretations of rights-based theory and practice and put forward some important case study
examples.® However as Miller has previously identified, this led to a concern as to whether
actors were discussing (and implementing) “human rights-based approaches” or “rights-based
approaches”, or whether they were one and the same thing. This distinction proved
problematic when some development actors were identified to be inconsistent in their usage
of the terms, whilst others saw a distinction between the two. As Miller noted,

For some, emphasis of the “human’ suggests an eminence of the legal implications and normative
quality of human rights as defined within international law, whilst ‘rights-based approaches’ can imply
a certain distance from the international human rights system, with an increased association with
citizen rights. For others, the label ‘rights-based approaches’ represents shorthand for [both] ‘human
rights-based approaches’ [and rights-based approaches]...*°

(We, like many, incorporate the latter option.) Accordingly, it became more than apparent
that there was no one-size-fits-all** way of doing “rights-based” work, with numerous
researchers and practitioners identifying their expansive nature. During this time “rights-
based approaches” appeared to represent a complex ‘mantle’, ‘slogan’ or ‘metaphor’ that
could cover a variety of ‘organisations’, ‘programmes’, ‘commitments’, ‘set of values, trends
and initiatives in development practice’.!? This issue led to Miller’s'® identification of the
‘broad umbrella concept’ of rights-based approaches. This relates to the idea that by
invoking a label that pertains to multiple expressions, “rights-based approaches” could (and
at times, have) covered most (or, worst all) incorporations of human rights within the
development sector. Uvin’s!* questioning of different levels of rights incorporation (through
his ‘rhetorical incorporation’, ‘political conditionality’, ‘positive support’ and ‘rights-based
approaches’ categories) therefore represented a significant deviation at this time, albeit with
his firm support for a linear progression towards rights-based approaches. In a similar vein
Piron and O’Neil?® also furthered this important line of analysis through their
acknowledgement of different donor approaches. They too promoted a more fully integrated
rights methodology (i.e. rights-based approaches) whilst identifying analogous categories to
Uvin (‘human rights mainstreaming’; ‘human rights dialogue’; ‘human rights projects’ and
‘implicit human rights work”).

Phase two (mid 2000’s-mid 2010°s)

The second phase in rights-based focused research (mid 2000’s-mid 2010’s) concentrated on
establishing in-depth analyses of rights-based practices. With over a decade of practice to
analyse, key studies provided new and important insights. Off the back of renewed and



ongoing commitments by various actors,*® many sought to establish what best practice might
look like, and in so doing, questioned what the ‘added value’, ‘potentials’ and ‘successes’
were to this new wave of development practice.!” Further to this was the desire to understand
the various “pitfalls’, ‘failures’ and even liabilities of rights-based approaches.!® Others
sought to address more challenging aspects related to real organisational change. For
instance, Vandenhole and Gready*® provided an important study, investigating evidence of
key ‘drivers’, ‘obstacles’ and ‘spoilers’ to organisational change. There were also studies and
volumes that organised around a concern for understanding how human rights principles and
norms were being reinforced within the development context.?® Some for instance sought to
examine key ways in which human rights were being mainstreamed and institutionalised in
‘judicial, bureaucratic and organisational processes.’%!

By this point the broad umbrella concept of rights-based approaches to development had
manifested further, with influential studies starting to talk of a rights-based ‘sector’ and
‘cascade’.??> What’s more, the hegemony of rights-based approaches no longer appeared to
be just limited to the traditional development sector. A whole host of studies started to
document new and emerging rights-based approaches, which had expanded into key areas.
For instance, they included rights-based approaches to: conservation,? health?* (including
maternal health,® public health,?® HIV/AIDs,?’ and lesbian and bisexual women’s health?®),
world heritage site management,?® fisheries,* local water governance,® disarmament,
demobilisation and reintegration,* food security,® and social work.3* Such studies typically
examined how rights-based approaches had been translated from theory into practice and
with what degrees of success (with many maintaining a keen focus on limitations, tensions
and ambiguities).

During the latter part of this second phase it became increasingly clear that the “rights-based”
label was being used and practiced in a whole host of different ways by numerous different
actors, and thus the broad umbrella concept of rights-based approaches was continuing to
expand even further in its reach.

Phase three (mid/late 2010’s to the present day)

Our observation is that we are now entering into the early stages of a third wave of rights-
based focused research (mid/late 2010’s to the present day). To date this phase has seen a
steady resurgence in research that seeks to establish how rights-based approaches are being
implemented after more than two decades of practice. Key studies are starting to re-analyse
the extent to which there have been actual systematic changes in practice by contrast to mere
rhetorical incorporation, and what this may mean for those actually claiming their rights. For
instance, Nelson and Dorsey® have very recently re-visited what they deem as the ‘nexus’ of
human rights and development, seeking to establish the extent to which rights-based
approaches have led to ‘transformative changes’ and overcome numerous constraints that
previously impacted effective implementation. Whilst they observe the continued growth in
rights-based approaches, they also reach the conclusion that approaches that fully embrace
human rights principles have been both slow and difficult to advance (essentially due to a
problematic range of political, organisational and conceptual issues).3®

Like the second phase, there continues to be a growth in actors that are implementing “rights-
based approaches” in broader fields. Alongside the wider areas identified above, more recent
research details right-based approaches to areas related to global health,3’ federal food
assistance,® broader food and nutrition security,*® as well as wider childhood policy
making.*® There is also plenty of evidence of more enhanced rights-based work, by both



human rights and development actors, in sectors related to ‘women’s health, children’s health
and education, housing and essential medicines.”**

The ongoing growth of rights-based approaches (in both practice and research) has led to a
further critical strand within this third phase of research. This relates to a move by
practitioners and scholars to establish, understand and critique the boundaries of the broad
umbrella concept of rights-based approaches and to better understand emerging human rights
approaches whose practices are intentionally distinct from (or beyond) rights-based ones. We
locate the contributions of this volume here. As we noted within our opening to this article,
we became aware of the need to bring together leading practitioners, activists and scholars
who were already starting to take stock of these key issues. This direction was, and is,
important, because it has not been so closely observed in the existing literatures in the earlier
phases of rights-based research. Consequently, the articles presented in this volume (and
introduced later below) represent an emerging critical lens through which established
institutional conceptualisations and practices of human rights protection are contested. This
new area of research exposes how the hegemony of rights-based approaches is problematic
(both in the understanding of human rights and in the ability to deliver human rights
protection) and also how approaches can, and do, exist beyond.

We now turn to introduce the various UN agencies’ involvement with rights-based
approaches, which we do for the purpose of identifying the significance of ‘process’ and
‘outcomes’ in numerous human rights approaches. Before doing this however we note here
that we now intentionally switch to the UN’s lexicon of “human rights-based approaches.”
Whilst we remain steadfast to our earlier assertion (that “rights-based” is typically used as a
shorthand for “human rights-based” and “right-based” approaches), we choose to be
consistent with how the various UN agencies choose to explicitly self-identify.

UN agencies and “human rights-based approaches”

There are a number of key international milestones which led directly to the formation and
adoption of the UN agencies’ human rights-based approaches*? to development (which — akin
to the rights-based approaches to development discussed above — also stand as the precursor
to broader UN human rights-based approaches). An excellent overview of these milestones
can be found within Andre Frankovits’*® analysis of the ‘human rights-based approach and
the UN system.” As Frankovits** details, key milestones include: the 1993 UN World
Conference on Human Rights and the reaffirmation of the Vienna Declaration (unequivocally
acknowledging the linkages between human rights and development); UNICEF’s 1996
announcement that the Convention on the Rights of the Child*® would frame UNICEF’s work
(and it’s later 1998-2004 executive directive concerning the implementation of the ‘human
rights-based approach’); Kofi Annan’s 1997 UN reform (leading to the explicit integration of
human rights across all principal UN organs); the UN Development Programme’s (UNDP)
1998 formal integration of human rights frameworks across all its work; the establishment of
HURIST 1999-2002 (designed to support the UNDP’s policy for integrating human rights);
Amartya Sen’s co-authorship of the 2000 Human Development Report (within which
Malloch Brown explicitly stated the direction for UNDP and the wider UN system, centred
around a “human rights-based approach to human development and poverty eradication”*%);
The Millennium Declaration 2000 (which included the commitment for governments to take
action on issues of human rights and poverty eradication); the further UN reforms in 2002
(where the UN Secretary-General developed the call for further promotion and protection of
human rights across the UN machinery); the UNESCO General Conference 2003 (leading to



the further integration of human rights-based approaches across all UNESCO’s programmes),
and; the UN Common Understanding on a Human Rights Based Approach to Development
Cooperation (approved by the UN Development Group, and concurrently established as the
formal UN “understanding” on rights-based approaches).*’

When taken as a whole, Frankovits’ review helps to map how key branches within the UN
sought to clarify the relationship between human rights, poverty and development. What his
work highlights is that the incorporation of human rights-based approaches emerged from the
backdrop of greater UN reform (emerging from the Secretary-General’s position on and
strong promotion of rights) and from there we can see a somewhat linear progression
amongst agencies (albeit not equally parallel across all UN agencies at the same time). The
picture that emerges is one that demonstrates a marked difference between the early 1990s
(where ideas of rights were being explored and reaffirmed within and across agencies) and
the early 2000s (where fully-fledged human rights-based approaches were being
operationalised and developed across different UN agencies). However further to this, and as
others have later detailed, various challenges and constraints came to the fore from the mid
2000s onwards. These included: staffing issues (for e.g. resistance from staff — questioning
the extent to which it was the latest “fad”; tensions with rights-based approach leadership);
conceptual problems (for e.g. lack of clarity caused by different understandings, stemming
from UN system coordination); political issues (for e.g. the identification of states as the
primary site of accountability; government and non-government partners unfamiliar with
such approaches; tension between civil and political rights and economic, social and cultural
rights); issues related to practical application (for e.g. the issuing of realistic time frames;
challenges with rights-based development in contexts of extreme poverty).*®

Following the adoption of human rights-based approaches to development, further approaches
were subsequently adopted by different UN agencies. For instance, 2006 saw the formal
adoption of “rights-based approaches to disarmament, demobilisation and reintegration”
(DDR) by UN Peacekeeping. Based on the work of the Inter-Agency Working Group on
DDR, the UN Secretary General launched the UN Integrated Disarmament, Demobilization
and Reintegration Standards, which set out the remit for best practice in rights-based DDR
programming.*® Likewise UN Mission adopted formal “rights-based approaches to
community policing”, which included critical right-based training for police officers.>® The
Food and Agriculture Organization of the UN (FAOQ) is a further classic example where we
see rights-based approaches coming to the fore in different fields across the UN. Specifically,
the FAO moved from having ‘little experience’ of incorporating rights-based agendas,
through to a clear shift in focus, where the FAO made clear its position to realise the right to
adequate food in the context of national food security, via the development and promotion of
Guidelines that serve as a “rights-based practical tool addressed to all states.”>

To date, there are however a few UN bodies that are still to conform to the wider UN position
on human rights-based approaches. One key area relates to the UN’s drug control system.
Principally, whilst there is good and clear evidence as to the negative human rights impact of
international drug control policies, an expansion of the legal framework for drug control is
still desperately needed (specifically in regard to the requirements to respect, protect and
fulfil human rights obligations).>? The latter stand as a key blockage to any meaningful
attempt to implement a human rights-based approach. The UN’s taskforce on Tobacco
Control is also in a similar position.>

Why ¢process’ and ‘outcomes’?



Given the diverse uses and expressions of rights-based approaches over the last two and half
decades, there are of course a number of ways in which the boundaries of RBAs might be
considered. This for instance could include the level of human rights integration,** the ways
in which activities have been assessed based on human rights norms, or the extent to which
there has been real organisational change due to the incorporation of human rights
strategies.®® However, we argue that a key foundational unit for analysis emerges when we
take the UN’s conceptual understanding of RBAs as a frame of reference and then use it to
expand the offering. We use the UN’s conceptual understanding here, not because it speaks
of the ultimate definition of RBAS, nor because the UN has the definitive voice on such
matters, but rather because of the overwhelming size and influence that is instilled within and
across the UN architecture and machinery.

We propose a distinction here based on two central components of rights-based approaches:
namely, process, and outcomes. These components can be traced back to the UN’s earlier
proclamations of what (human) rights-based approaches are,>” and then later, how they are to
be outworked in practice.®® Consistent with our stated argument (together with the overall
contributions of this volume); clearly our intention is not to suggest that these two aspects are
the only way to receive rights-based approaches, but rather, to propose that they offer an
important lens through which alternative human rights methods and approaches can be
analysed. For the purpose of developing this line of inquiry, we first provide a brief
overview of these two rights-based components, as disseminated by the Office of the High
Commissioner of Human Rights and other key UN agencies - especially through the UN’s
“Common Understanding on the Human Rights-Based Approach to development™®® .

UN agencies and the significance of ‘outcomes’

Critical to UN agencies’ conceptual understandings of rights-based approaches is the notion
of ‘outcomes.” Put plainly, any rights-based approach (whether to: development;
disarmaments, demobilisation and reintegration; health; education; governance; food
security; water and sanitation; HIV/AIDS; employment and labour relations; social and
economic security) must firmly and intentionally seek the actual realisation of a human right
(or set of rights) as central to its overall objective and purpose. All UN agencies’ rights-
based work must therefore seek to ‘contribute directly’ to the realization of human rights.®°
Further to this - and as addressed in the Common Understanding - any activities that
‘incidentally contribute to the realization of human rights does not necessarily constitute’ as
part of a rights-based approach.®* From this perspective we therefore note the assertion that
explicit and purposeful intent is critical. In other words, the intentionality of an outcome to
directly contribute to the realisation of human rights, stands as a central component of such
rights-based approaches.

Formal outcomes also start from and are defined by legally codified human rights standards
and principles. These stem from the Universal Declaration of Human Rights and subsequent
international human rights instruments.®? The latter for instance may include: the
International Covenants on Civil and Political Rights, and Economic Social and Cultural
Rights; the International Convention on the Rights of the Child; the Declaration on the Rights
to Development; the International Convention on the Elimination of Discrimination against
Women. National standards are also used for the purpose of developing various rights-based
approach outcomes. Such standards broadly classify who the ‘rights-holders’ are, which
according to the property of universality would delineate all as rights-holders. However,
such approaches pinpoint critical excluded and marginalised peoples and those that are at
most risk of having their rights violated.



The legal standards are also used to identify the core minimum threshold of entitlements, and
to also highlight the key areas that should be addressed by any rights-based approach.%?
Consequently, outcomes are frequently framed through the idea that a full realisation of a
right (or set of rights) will necessitate a behavioural change in the ‘duty-bearer ® to protect,
respect and fulfil such rights. Likewise, outcomes also rest heavily on the idea that ‘rights-
holders’ will be able to identify, exercise and demand their right (or set of rights). From this
basis, rights-based approaches are hoped to bring about positive and sustained changes in the
lives of people, precisely because their intended outcomes rest heavily on the full realisation
of human rights as defined in international law.%

UN agencies and the significance of ‘process’

Legally codified human rights standards are also used to directly guide all formal processes
of any UN agencies’ rights-based approach (again, whether to: development; disarmaments,
demobilisation and reintegration; health; education; governance; food security; water and
sanitation; HIV/AIDS; employment and labour relations; social and economic security and so
on). Core programme and policy processes will typically include: assessment and analysis;
planning and design (inclusive of goals at various levels); implementation and delivery;
monitoring and evaluation.®® The essential human rights principles that direct these processes
are based on international standards (again, as normatively defined by international law and
identified above) and are directed by the following human rights properties: universality and
inalienability; indivisibility; interdependence and interrelatedness; non-discrimination and
equality; participation and inclusion; accountability and the rule of law. The UN’s Common
Understanding offers a succinct explanation of these properties,

e Universality and inalienability. Human rights are universal and inalienable. All people everywhere in
the world are entitled to them. The human person in whom they inhere cannot voluntarily give them
up. Nor can others take them away from him or her. As stated in article 1 of the Universal Declaration
of Human Rights, “All human beings are born free and equal in dignity and rights”.

¢ Indivisibility. Human rights are indivisible. Whether of a civil, cultural, economic, political or social
nature, they are all inherent to the dignity of every human person. Consequently, they all have equal
status as rights, and cannot be ranked, a priori, in a hierarchical order.

e Interdependence and interrelatedness. The realization of one right often depends, wholly or in part,
upon the realization of others. For instance, realization of the right to health may depend, in certain
circumstances, on realization of the right to education or of the right to information.

e Equality and non-discrimination. All individuals are equal as human beings and by virtue of the
inherent dignity of each human person. All human beings are entitled to their human rights without
discrimination of any kind, such as race, colour, sex, ethnicity, age, language, religion, political or
other opinion, national or social origin, disability, property, birth or other status as explained by the
human rights treaty bodies.

e Participation and inclusion. Every person and all peoples are entitled to active, free and meaningful
participation in, contribution to, and enjoyment of civil, economic, social, cultural and political
development in which human rights and fundamental freedoms can be realized.

e Accountability and rule of law. States and other duty-bearers are answerable for the observance of
human rights. In this regard, they have to comply with the legal norms and standards enshrined in
human rights instruments. Where they fail to do so, aggrieved rights-holders are entitled to institute
proceedings for appropriate redress before a competent court or other adjudicator in accordance with
the rules and procedures provided by law.%”

When taken together, these legal rights’ properties provide the foundation on which all
processes are to be operationalised.®® The reason behind this explicit grounding emerges
from the conceptual understanding that such properties will strengthen and deepen situation
analysis (with the express purpose of advancing the full realisation of human rights or set
thereof).%° For instance, the initial assessment of a situation should be directly transformed



through the principles of equality and non-discrimination (precisely because there is a clear
understanding that all human beings are entitled to their human rights without discrimination
of any kind on the grounds of race, colour, sex, ethnicity...).”® This would in turn transform
conventional development approaches, that have typically benefitted ‘national and local
elites.’’* What we see therefore is that these properties and rights principles directly influence
the way in which work is done. It is thus important to underline the professed ‘people-
centred’ nature of the UN agencies’ rights-based approaches. As can be seen, this is built on
a conceptual foundation that aims to respect the agency of all individuals (and conceivably,
their communities) — irrelevant of distinction. Processes aim to be participatory (centred
around those whose rights are being violated), whilst also explicitly seeking to protect and
promote fundamental human rights (inclusive of addressing inequality and redressing
discriminatory practices). Added to this, human rights principles also direct the focus of the
process in regard to the role of ‘duty-bearers’. From this perspective, a light is directly shone
on the need to ensure transparency and accountability of key duty-bearers (which should
theoretically empower right-holders as part of the wider process).”?

A further implication of drawing on those normative rights’ properties rests on the
identification that all processes must seek to address key human rights concerns through a
holistic rights analysis. That is, the properties of indivisibility, interdependence and
interrelatedness should directly dictate the scope of practice and how it is to be
operationalised. As the “Common Understanding” identifies, this for example could involve
rights-based processes that addresses the realization of the right to health alongside issues
related to the right to education and so on. Again, we make reference here to policy and
programming processes, which will include: assessment and analysis; planning and design;
implementation and delivery, and; monitoring and evaluation.

The process/outcomes axis

We noted at the start of this article that our ambition in calling for research papers beyond
rights-based approaches emerged as a result of what our research participants were sharing
with us, and what we were directly observing in practice. We also began to realise that there
could be a new frame of reference from which different analyses might develop. As we
started to bring together leading practitioners and academics, it was obvious that there was a
need to re-consider whether a broader lens could be applied. This lens needed to not just be
applicable to the development sector, but to other areas too (which in the case of our
contributors related to: peace and security, economic justice, terrorism, military intervention,
crime and justice, migration, poverty, indigenous peoples and peasants’ movements, as well
as development). It also needed to be applicable to different research locations across the
world (which for our contributors included: Mexico, Australia, Cambodia, Israel, Palestine,
Syria, the United Kingdom, as well as transnational movements operating across Europe,
Latin America, Asia, North America, Central America and Africa). Further to this was the
key related requirement, namely, how we might better understand practices that squarely
operate as human rights ones, whilst remaining distinct from rights-based approaches.

With this in mind, we employ a foundational framework built on the UN’s rights-based
distinction of process and outcomes. This framework is not only relevant to bilateral and
multilateral agencies, but also to non-governmental organisations, civil society organisations
and social movements. We consciously do this in a way that does not suggest (or, advise) a
progression toward rights-based approaches,’® but rather helps to situate different human
rights approaches outside of that frame of reference.



“CONTRASTING ZONE”
“RIGHTS-

BASED
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Diagram 1: process/outcomes axis

Our framework is built on a process/outcomes axis (as shown in diagram 1). The two
perpendicular lines allow for an enhanced recognition of two critical spectrums of practice.
The horizontal (x-)axis details the process spectrum, with a thick versus thin scale of human
rights practice. ‘Processes’ typically include (but are not limited to) those identified in the
UN agencies’ approaches (i.e. assessment and analysis; planning and design; implementation
and delivery; monitoring and evaluation). The vertical (y-)axis details the outcomes
spectrum, likewise with a thick versus thin scale of human rights practice. ‘Outcomes’
explicitly relate to the overall objectives, aims and purposes of an approach.
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At the absolute ‘thickest’ region on the x-axis, legally codified human rights standards
directly guide how formal processes are to be understood, organised and operationalised.
Within the ‘thick to middle’ region, processes are more broadly aligned to international,
regional and/or national human rights frameworks - however they allow for a wider
interpretation and selection. From this position (‘thick to middle’) the way in which work is
carried out is still directly filtered through a human rights lens. By contrast, at the ‘middle to
thin’ region, rights approaches are further distinguished by processes that incorporate a much
broader idea of rights, and in a way that is far more selective and sparing. In practice,
processes that operate at this level on the spectrum will likely utilise other lenses too (which,
as our contributors evidence, could include social justice/ liberalism/ humanitarianism/
radical ‘left’ politics/ social transformation/ social solidarity).” At the absolute ‘thinnest’
region on the x-axis, processes are not aligned to any formal human rights norms or
standards, neither are rights concepts a defining feature of how processes are to be
understood and/or operationalised. They will however incorporate broader ideas of rights
and ‘right talk’ at specific points in process cycles.”

At the absolute ‘thickest’ range on the y-axis, outcomes are based on and legally defined by
normative principles and standards. Those operating within this region will see the full
realisation of human rights (or set of rights) to be the raison d'étre of their approach. Within
the ‘thick to middle’ region outcomes are still based on the full realisation of human rights
(or set of rights), however these are more broadly interpreted and selected. At the ‘middle to
thin’ range, formal outcomes are not aligned to codified human rights norms but may instead
make reference to wider ideas and concepts of rights. The latter may be done selectively. In
practice, approaches located within this region (‘middle to thin”) will typically prioritise
outcomes that pull on different frames of reference (which, as our contributors evidence,
could include social justice/ radical ‘left’ politics/ social solidarity).”® At the absolute
‘thinnest’ region on the y-axis, the overall outcome of an approach is not aligned to any
formal realisation of human rights, however it may make reference to broader rights concepts
and ideas.”’

The example of the UN agencies’ human rights-based approaches therefore epitomises a
‘thick’ practice of rights on both the x- and the y-axis. Accordingly, they are located within
the top-left locale of the process/outcomes axis (see Diagram 1). As we have identified, such
approaches are conceptually’® built on overarching objectives that seek to contribute directly
to the full realization of human rights, whilst processes are intentionally filtered through
international, regional and/or national human rights frameworks and broader properties of
rights. This in turn impacts the critical classification of: who the “rights-holders” are; what
the core minimum thresholds of entitlements are; what key areas need to be addressed; what
behavioural changes are required in the “duty-bearers” (in relation to requirements to protect,
respect and fulfil), and; how all work is to be understood, organised and operationalised.

Diagram 1 not only identifies where the UN agencies’ approaches are to be located, but it
also proposes where the wider boundary of “(human) rights-based approaches” can rest. This
wider boundary is based on the contributions of this volume and the trends within the existing
literatures, as respectively discussed below and above. Consequently, the dominant message
of an inherent broad umbrella concept of rights-based approaches becomes defunct, precisely
because “rights-based approaches” are to be located within one expansive region of the axis.
With this in mind, the top-left locale of the axis houses both “rights-based” and “human
rights-based” approaches, and thus functions as the contrasting zone for the axis. As we now
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demonstrate below, this zone stands as the reference point for identifying rights approaches
beyond and outside rights-based approaches.

Introducing the articles by their place in the process/outcomes axis

The articles in this volume represent an emerging critical lens through which established
institutional conceptualisations and practices of human rights protection are contested. This
new area of research exposes rights-based approaches as problematic (both in their
understanding of human rights and in their ability to deliver human rights protection). A
reliance on a (‘thick”) legalistic solution to human rights problems often overlooks the social,
cultural and political dynamics of the problems. Our contributors draw attention to
deficiencies in rights-based approaches and offer instead examples, from across the globe, of
new and innovative models of human rights work.

“CONTRASTING ZONE”

TREVINO-RANGEL

/

MANNING DIXON
“RIGHTS- \
BASED K
APPROACHES”
TOMLINSON

S3INODLNO

MILLER [1] LARKING

HALPER & REIFER /

MILLER [2]
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Diagram 2: process/outcomes axis populated by contributions from within the volume

The articles in this volume are organised around their position on the process/outcomes axis
(as illustrated in diagram 2), starting with those that offer examples of innovation (located
within the lower region of the y-axis) and ending with those articles whose critique is
oriented towards ‘thick’ human rights practice (located in the higher region of the y-axis).
This rationale is designed to enable readers to first get a clear picture of the tensions between
practice and research, and then to see problems associated with “rights-based” practice.

We begin at the lower region of the process/outcomes axis, with Hannah Miller’s article,
‘Human Rights and Development: The Advancement of new Campaign Strategies.’’® Miller
critically examines why some influential (and more radical) NGOs have been firmly rejecting
rights-based approaches whilst simultaneously incorporating one of two new human rights
models. Her analysis stems from an in-depth 10-year research project, which focused on
activist experiences and understandings. Uniquely, the offering of two distinct models
locates Miller’s contribution within two locales of the process/outcomes axis. First Miller
details the development of ‘rights-framed approaches’ (located within the bottom-left), and
then she sets out the proposal of ‘rights-referenced approaches’ (located within the bottom-
right). Both approaches are identified to offer an innovative, strategic and instrumental
embedding of a human rights discourse and practice. Miller’s research highlights key social,
political and cultural contexts that have necessitated the emergence of these different models,
and in so doing reveals some of the crucial limitations associated with rights-based
approaches.

Jeff Halper and Tom Rifer focus on the contradiction between having rights and actualising
them in their exploration of the work of a grassroots Israeli organisation in their article
‘Beyond ‘The Right To Have Rights’: Creating Spaces of Political Resistance Protected By
Human Rights’.®° Their work is also located within the bottom-left of the process/outcomes
axis. ldentifying the political will of states to be the largest barrier to rights enforcement,
they question whether a rights-based approach to conflict resolution is even possible? States’
failures to protect human rights in practice when a legal structure is in place for them to do
so, renders human rights frameworks impotent. Halper and Rifer use Israeli Committee
Against House Demolitions (ICAHD) to demonstrate how activism has abandoned rights-
based approaches because a focus on (‘thick”) outcomes is fruitless in prolonged conflict
zones. Activists are now locating new spaces within civil society in order to engage with the
political dynamics of human rights, the needed piece of the puzzle in order to effectively
provide human rights for all.

In her article ‘Mobilising for Food Sovereignty: The Pitfalls of International Human Rights
Strategies and an Exploration of Alternatives’,2! Emma Larking investigates the international
peasant’s movement Via Campesina. Larkin’s research is located within the middle region of
both axes. She shows how activists have creatively engaged with rights-based approaches to
issues surrounding the globalisation of agricultural markets and neoliberal interventions in
food production. Her evidence challenges well established sociological conceptions of ‘top
down’ and ‘bottom up’ accounts of rights development. The Via Campesina movement is
presented as an innovative strategy that combines a desire for legal reform while also
advocating for more radical social and political transformations. Her case study seeks to
move beyond rights-based approaches into a field of practice that engages with political,
social and cultural aspects of rights protection, as well as adoption and adherence to
international legal mechanisms.
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We then move near the centre top of the process/outcomes axis with Peter Manning’s
contribution, entitled ‘Recognising Rights and Wrongs in Practice and Politics: Human
Rights Organisations and Cambodia’s ‘Law Against the Non-Recognition of Khmer Rouge
Crimes’’.%? In this article he uses the controversial case of the 2013 Cambodian atrocity
denial law, embroiled within the debate between the curtailment of free speech and the
potential harm of hate speech, to evaluate how human rights-based organisations think about
and intervene in the political and social environments in which they work. He is critical of a
tendency toward legalistic solutions as they are decontextualizing and de-historicising. He
identifies a preoccupation with the symptoms of human rights problems rather than their
possible causes, which obscures the social and political components of the human rights work
that is needed.

Chetan Bhatt’s article ‘Human Rights Activism and Salafi-Jihadi Violence’,® an examination
of contemporary western left-wing anti-imperialist politics, is also located near the centre top
of the process/outcomes axis. Bhatt identifies a worrying link between politics and violence.
He argues that a centrist consensus about human rights can no longer be assumed in several
western and non-western democratic countries. This leads to his critique of human rights
activism that has (thick) legal outcomes as their goal. He claims such a focus fails to
recognise the erosion of the moral fabric of human rights, a loss he considers problematic in
the practice and purpose of human rights. His case studies look at how knowledge and social
action are related to human rights activism. He is critical of politics that reduces human rights
to a legal framework because he claims this dilutes the potency of the concept of human
rights and reduces its potentially radical power.

Keeping within the ‘thick’ range of the y-axis (but moving to the right), Paul Dixon’s article
‘Endless Wars of Altruism? Human Rights, Humanitarianism and the Syrian War’,8*
conducts an analysis of the arguments Jo Cox MP and Hilary Benn MP used to justify
increased British military involvement in Syria in 2015. He demonstrates how the ending of
human rights abuses and providing humanitarian assistance are rationalised as arguments to
escalate war. He is critical of how rights-based approaches present human rights as natural,
absolute, universal and non-political, because this view has seeped into humanitarian work
causing a shift from needs-based immediate relief to the advocacy of military intervention.
He illustrates that in the UK, British Liberals Hawks have a track record of using human

rights and humanitarianism to legitimise war on moral grounds.

Javier Trevino-Rangel’s article ‘Magical Legalism: Human Rights Practitioners and
Undocumented Migrants in Mexico’®® also shows the pitfalls of (thick) legalistic ‘solutions’
to human rights problems in his investigation into how human rights practitioners and rights-
based organisations in Mexico talk about the suffering and violence routinely experienced by
transmigrants. His work is located within the top-right of the process/outcomes axis. He
argues that the political and social conditions that make the abuses possible in the first place
remain unchallenged when the goal is a change in the law or the inclusion of new legal
provision. He acknowledges the important normative dimension to human rights but warns
that no proper protection can be granted to transmigrants in Mexico, if the human rights
practitioners and organisations are not willing to address the political circumstances in which
they are operating.

Ruth Kelly’s research is firmly located in the top-left of the process/outcomes axis. Kelly
writes from a practitioner’s perspective in her article ‘Translating Rights and Articulating
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Alternatives: Rights-Based Approaches in Action Aid’s work on Unpaid Care’.2® She
evaluates how Action Aid’s adoption of a human right-based approach has transformed the
non-governmental organisation’s structure, processes and priorities. She identifies the
challenges of organisational alignment but posits this shift in focus as producing new and
innovative ways of adapting and expanding what human rights-based approaches mean. She
consequently offers new and important insights from within the ‘contrasting zone’ of the
process/outcomes axis.

Finally, the last article - located at the top of the process/outcomes axis - is by Kathryn
Tomlinson. Her piece ‘Indigenous Rights and Extractive Resources Projects: Negotiations
over the Policy and Implementation of FPIC’®’ critically examines how free, prior, informed
consent (FPIC) has emerged as the focal rights-based approach to ensuring indigenous
peoples are not negatively impacted, and benefit from extractive projects (e.g. oil, gas and
mining). Also writing from the position of a practitioner with over 10 years’ experience
working within the extractive industries, Tomlinson evaluates the efficacy of using FPIC in
the process of safeguarding indigenous rights. She highlights the difficulties of applying a
legal framework wherein there remains a lack of agreement on what the language means,
especially what ‘consent’ means in practice. This highlights the disjuncture between the
theory of human rights-based approaches advocated by NGOs and international organisations
(as located in the ‘contrasting zone’ of the process/outcomes axis), and practical problems of
delivering this approach (which therefore moves Tomlinson’s research to the top-right
position of the axis). Tomlinson provides critical examples which include governments’
reluctance to confer ‘veto’ rights to indigenous peoples and mining companies’ lack of
understanding of how to implement FPIC in practice.

This volume revels the tension between research and practice and the emergence of a new
way of thinking that goes beyond the hegemony of rights-based approaches. It begins a
dialogue between practitioners, activists and scholars on how to improve the effectiveness of
human rights work by using a wider variety of human rights methodologies.
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